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Indochina  Refugee  Children 
Assistance  Program 

agency:  Office  of  Education,  HEW. 
action:  Final  Regulations. 


summary:  The  Commissioner  of 
Education  issues  final  regulations 
implementing  Title  II  of  the  Indochina 
Refugee  Children  Assistance  Act,  as 
reauthorized  by  Title  XIII  of  the 
Education  Amendments  of  1978.  These 
regulations  provide  grants  made  from 
current  Fiscal  Year  1980  appropriations 
to  State  educational  agencies  (SEAs)  to 
help  local  educational  agencies  (LEAs) 
provide  educational  services  to  certain 
Indochinese  refugee  children. 

DATES:  These  regulations  are  expected 
to  take  effect  45  days  after  they  are 
transmitted  to  Congress.  Regulations  are 
usually  transmitted  to  Congress  several 
days  before  they  are  published  in  the 
Federal  Register.  The  effective  date  is 
changed  by  statute  if  Congress 
disapproves  the  regulations  or  takes 
certain  adjournments.  If  you  want  to 
know  the  effective  date  of  these 
regulations,  call  or  write  the  Office  of 
Education  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Lockhart,  Director,  Indochina 
Refugee  Assistance  Staff,  U.S.  Office  of 
Education,  400  Maryland  Avenue,  S.W. 
(Room  2189,  FOB^),  Washington,  D.C 
20202.  Telephone  (202)  245-3081. 
SUPPLEMENTARY  INFORMATION: 

On  November  20, 1979,  Pub.  L.  90-123 
was  enacted,  which  provides  $12,000,000 
for  Indochina  refugee  children 
assistance  to  be  carried  out  under  Title 
II  of  the  Indochina  Refugee  Children 
Assistance  Act.  Legislative  history  of 
Pub.  L.  96-123  states  that  the  funds  are 
designed  principally  to  meet  the 
educational  needs  of  refugee  students 
entering  school  in  this  country  for  the 
first  time  during  the  1979-80  school  year. 
These  regulations  only  apply  to  current 
fiscal  year  1980  funds. 

Title  II  of  the  Indochina  Refugee 
Children  Assistance  Act  authorizes 
grants  to  SEAs  to  help  LEAs  provide 
educational  services  to  Vietnamese, 
Cambodian,  and  Laotian  children 
admitted  into  the  United  States  (U.S.)  on 
or  after  January  1, 1977,  under  the 
special  parole  authority  of  the  Attorney 
General. 

For  each  eligible  child,  aged  5  through 
17,  receving  public  educational  services 


under  the  supervision  of  an  LEA,  the 
SEA  may  receive  a  maximum  grant  of 
$450  for  subgrants  to  LEAs.  Priority  in 
providing  services  will  be  given  to  those 
children  entering  school  for  the  first  time 
during  the  1979-80  school  year. 

Title  II  of  the  Indochina  Refugee 
Children  Assistance  Act  (Pub.  L  94-405) 
as  amended  by  Title  XIII  of  the 
Education  Amendments  of  1978  (Pub.  L 
95-561),  and  modified  by  the  enactment 
of  Pub.  L.  96-123  on  November  20, 1979. 
These  Acts  are  attached  as  Appendix  A 
to  these  regulations. 

These  final  regulations  implement 
changes  made  by  the  1978  amendments 
as  follows: 

(a)  Limit  eligibility  under  the  Act 
exclusively  to  Indochinese  refugee 
children  admitted  into  the  U.S.  on  or 
after  January  1, 1977. 

(b)  Set  $450  as  the  maximum  grant 
that  an  SEA  may  receive  for  each 
Indochinese  refugee  child  aged  5  to  17 
who  receives  public  educational 
services  under  the  supervision  of  an 
LEA  within  the  State.  The  maximum 
amount  of  the  grant  is  ratably  reduced  if 
appropriations  are  less  than  $450  for 
each  child. 

(c)  Require  SEAs  to  distribute  funds  in 
proportion  to  the  costs  incurred  to  serve 
eligible  children  using  a  formula  which 
provides  double  weight  to  newly 
enrolled  children  and  allows  the  SEAs 
to  reserve  up  to  20  percent  of  its 
allotment  to  meet  unforeseen  needs 
within  the  State  occasioned  by  new 
concentrations  of  eligible  children  who 
enroll  in  an  LEA  after  the  formula 
subgrants  are  distributed. 

In  response  to  suggestions  by  the 
public  and  other  interested  parties, 
these  final  regulations  make  certain 
changes  to  provisions  that  were  in  the 
notice  of  proposed  rulemaking. 

Summary  of  Comments  and  Responses 

A  notice  of  proposed  rulemaking  for 
the  Indochina  Refugee  Children 
Assistance  Program  (45  CFR  Part  122a) 
was  published  in  the  Federal  Register  on 
June  25, 1979,  and  public  meetings  were 
held  in  10  cities  on  August  3, 1979. 

During  the  60-day  comment  period,  more 
than  150  individuals  and  groups  ofiered 
comments  and  recommendations. 

The  following  is  a  summary  of  the 
comments  that  requested  changes  in  the 
regulations  and  the  Commissioner’s 
reponse.  The  comments  and  responses 
are  identified  by  the  section  number  of 
the  notice  of  proposed  rulemaking  to 
which  they  refer.  A  brief  summary  of 
comments  beyond  the  scope  of  these 
regulations  concludes  this  section. 


§  122a.l  Description. 

Comment.  A  commenter  pointed  out 
that  the  description  of  the  Indochina 
Refugee  Children  Assistance  Program 
states  that  services  under  the  program 
are  to  be  provided  to  Indochinese 
refugee  children  in  elementary  or 
secondary  schools,  while  other  sections 
of  the  proposed  rules  state  that 
eligibility  is  limited  to  children  5  to  17 
years  of  age.  The  commenter 
recommended  that  the  question  of 
eligibility  be  more  clearly  stated. 

Response.  A  change  has  been  made. 
Sections  122a.6  and  122a.l0  of  these 
final  regulations  have  been  revised  in 
order  to  clarify  the  statutory 
requirement  that  a  State’s  count  of 
eligible  children  for  the  purpose  of 
computing  grant  amounts  is  to  be  based 
on  those  children,  5  through  17  years  of 
age,  who  are  receiving  or  will  receive 
public  educational  services  under  the 
supervision  of  an  LEA.  However,  subject 
to  the  priority  under  §  122a.26(a), 
services  may  be  provided  under  the 
supervision  of  an  LEA  to  all  eligible 
children  enrolled  in  the  elementary  and 
secondary  schools  of  the  State,  without 
regard  to  age. 

§  122a.3  Definitions. 

Comment.  One  commenter  questioned 
why  the  definition  of  "supplementary 
educational  services,”  did  not  include 
the  concept  that  these  services  are 
"necessary  to  enable  those  children  to 
achieve  a  satisfactory  level  of 
performance.”  This  commenter  also 
questioned  the  provision  in  the  proposed 
rales  that  these  services  "focus  on” 
language  and  instruction,  when  the 
legislation  says  that  the  services 
"include”  language  and  instruction. 

Response.  A  change  has  been  made. 
’The  definition  of  supplementary 
educational  services  now  states  that 
these  services  include  instructional 
services,  special  materials  and  supplies 
used  for  instruction,  and  guidance  and 
counseling  services.  In  addition,  the 
concept  that  supplementary  educational 
services  are  those  necessary  to  enable 
eligible  children  to  achieve  a 
satisfactory  level  of  performance  has 
been  added  to  the  definition. 

Comment.  A  commenter  asked  if  the 
definition  of  Indochinese  refugee 
children  includes  refugee  children  from 
Vietnam,  Cambodia,  and  Laos 
regardless  of  ethnicity  (e.g.  Chinese- 
Vietnamese  children  who  are  among  the 
current  group  of  incoming  refugees). 

Response.  No  change  has  been  made. 
'The  definition  of  Indochinese  refugee 
children  includes  all  refugee  children 
from  Vietnam,  Cambodia,  and  Laos 
regardless  of  ethnicity  who  are  admitted 
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into  the  U.S.  under  the  special  parole 
authority  of  the  Attorney  General  under 
Section  212(d](5]  of  the  Immigration  and 
Naturalization  Act. 

Comment.  One  commenter  believed 
that  the  definition  of  “Indochinese 
refugee  children”  seemed  cumbersome 
as  it  proposes  to  enumerate  all  specific 
groups  that  could  be  eligible.  The 
commenter  suggested  that  in  order  to 
avoid  the  delay  involved  in  amending 
the  definition  in  the  future  that  the 
definition  be  written  as  follows: 

“Eligible  children  include  those  who 
were  admitted  under  the  Act  as 
currently  provided,  or  as  may  be 
amended.” 

Response.  No  change  has  been  made. 
The  Commissioner  feels  that  the 
definition  in  these  final  regulations  is 
comprehensive  and  understandable.  A 
more  vague  definition  of  Indochinese 
refugee  children,  as  suggested  by  the 
commenter,  could  lead  to 
misunderstanding  of  the  intent  of  the 
Act, 

§  122a.  10  State  eligibility  for  maximum 
grant. 

Comment.  A  commenter  questioned 
why  the  proposed  rules  provided  that  a 
State  might  count  children  who  are 
provided  “nonpublic  educational 
services,”  when  the  legislation  states 
that  only  children  receiving  public 
educational  services  are  to  be  counted. 

Response.  Clarifying  changes  have 
been  made  to  §§  122a.6  and  122a.l0.  The 
reference  to  providing  “nonpublic 
educational  services,”  has  been  deleted. 
Section  202(a]  of  the  statute  provides 
that  the  maximum  grant  an  SEA  is 
eligible  to  receive  is  based  on  the 
“number  of  Indochinese  refugee  children 
aged  5  to  17,  inclusive,  receiving  public 
educational  services  under  the 
supervision  of  each  local  educational 
agency  within  that  State  during  the 
period  for  which  the  determination  is 
made.  .  .  .”  The  regulations  provide 
that  a  child  shall  be  counted  if  that  child 
is  or  will  be  receiving  public  educational 
services — assisted  under  this  part  or 
from  some  other  source — under  the 
supervision  of  a  local  educational 
agency,  during  the  fiscal  year  for  which 
the  grant  is  made.  To  require  a  child  to 
be  receiving  public  educational  services 
at  the  time  of  the  count  would  make  it 
virtually  impossible  to  give  effect  to  the 
statutory  mandate  that  non-public 
school  children  be  afforded  an 
opportunity  to  participate.  In  many 
cases  these  children  will  not  actually 
receive  public  educational  services  until 
they  receive  services  assisted  under  this 
part.  However,  a  State  ma^  not  include 
in  its  count,  estimates  of  children  who 
are  not  enrolled  in  the  schools  on  the 


child  count  date,  but  are  expected  to 
enter^this  country  in  the  future. 

Comment.  Commenters  suggested  that 
the  requirements  under  §  122a. 10, 
relating  to  an  annual  count,  be  modified 
to  permit  an  SEA  to  make  two  or  more 
counts,  since  there  is  a  constantly 
increasing  enrollment  of  refugee 
children  as  well  as  a  continuous  shifting 
of  the  target  population,  resulting  from 
in-migration  and  secondary  migration. 

Response.  No  change  is  made.  The 
Commissioner  requires  SEAs  to  count 
Indochinese  refugee  children  in  order  to 
make  funding  decisions  under  this 
program.  Nothing  in  these  regulations 
prohibits  SEAs  from  counting  eligible 
children  at  any  time.  However,  funds 
will  not  be  reallocated  from  State  to 
State  on  the  basis  of  additional  counts 
by  SEAs.  Section  122a.l6(c]  allows  the 
SEAs  to  reserve  up  to  20  percent  of  its 
allotment  to  meet  unforeseen  needs 
occasioned  by  new  concentrations  of 
eligible  children  in  an  LEA. 

§  §  122a.ll  and  122a.20  Disapproval  of 
SEA  and  LEA  applications. 

Comment.  A  commenter  referred  to 
the  two  sections  cited  above  pertaining 
to  the  disapproval  of  an  SEA  and  LEA 
application,  respectively,  and  suggested 
that  before  an  application  is 
disapproved  the  Commissioner  should 
provide  applicants  with  the  technical 
assistance  to  remedy  any  weaknesses  in 
the  application. 

Response.  No  change  has  been  made. 
The  applicant  is  the  SEA.  It  is  within  the 
general  policy  of  the  Office  of  Education 
to  provide  technical  assistance  to  an 
applicant  for  Federal  program  funds 
upon  request,  subject  to  the 
Commissioner’s  ability  to  provide  this 
technical  assistance  within  the 
personnel  and  financial  constraints  of 
the  agency. 

§  122a.  12  State  administration. 

Comment.  One  commenter  was 
concerned  that  much  of  the  LEA 
allocation  would  be  “siphoned  off  to  be 
used  by  the  SEA  for  monitoring  the 
program. 

Response.  A  change  has  been  made. 
SEAs  may  use  up  to  5  percent  of  its  total 
allocation  for  administration  costs.  If  an 
SEA  proposes  to  use  more  than  $150,000 
for  administration  costs,  however,  a 
complete  budget  justification  and  prior 
approval  of  the  Commissioner  is 
required.  In  addition,  SEA 
administration  includes  those  costs 
necessary  to  award  grants,  conduct 
child  counts  as  required  by  the 
Commissioner,  and  monitor  LEAs,  to 
ensure  that  the  provisions  of  the  Act  and 
these  regulations  are  carried  out. 


§  122a.  13  Eligibility  for  services. 

Comment.  A  commenter  asked  if  the 
provision  restricting  eligible  children  to 
those  enrolled  in  school  was  intended  to 
preclude  the  use  of  program  funds  for 
“outreach”  programs  to  locate  and  place 
refugee  children  who  are  not  yet 
enrolled  in  school. 

Response.  No  change  has  been  made. 
Section  103  of  the  Act  authorizes  the  use 
of  funds  for  “.  .  .  supplementary 
educational  services”  and  “basic 
instructional  services.”  The 
Commissioner  does  not  interpret  this 
language  to  include  “outreach” 
activities.  A  broader  interpretation  of 
the  term  “educational  services”,  to 
include  “outreach”  activities,  would 
inappropriately  divert  program  funds 
away  from  critical  instnictional 
programs  such  as  English  language 
instruction. 

§  122a.  16  Disapproval — LEA 
applications.  (This  section  has  been 
renumbered  and  is  now  §  122a.20) 

Comment.  A  commenter  questioned 
why  the  proposed  rules  did  not  require 
the  SEA  to  provide  notice  of  its  decision 
to  an  LEA,  when  the  authorizing 
legislation  requires  such  notice. 

Response.  A  change  has  been  made. 
This  section  has  been  revised  to  require 
an  SEA  to  provide  a  notice  of  its 
decision  to  disapprove  an  LEA 
application  for  a  subgrant  under  this 
program. 

§  122a.l7  Amount  of  a  subgrant.  (This 
section  has  been  renumbered  and  is 
now  §  122a.l6] 

Comment.  Three  commenters  stated 
that  an  LEA’s  eligibility  for  a  FY  1980 
subgrant  above  that  of  the  State’s 
maximum  grant  of  $450  per  child  (up  to 
150  percent  or  the  $450  allotment) 
should  be  determined  by  the  LEA’s 
activities  during  both  school  years  1978- 
79  and  1979-80. 

Response.  Changes  have  been  made. 
The  Commissioner  believes  that  a 
formula  should  be  used  to  ensure  that 
LEAs  receive  assistance  to  meet  the 
higher  costs  of  the  newly  enrolled 
eligible  children.  Note  the  changes  to 
limitations  on  subgrant  amounts  which 
are  discussed  below  in  the  response  to 
the  next  comment.  A  paragraph  (f)  has 
been  added  to  §  122a.l6  which  requires 
a  State  to  adjust  the  amount  of  the 
subgrant  to  conform  to  limitations 
imposed  by  §  122a.l6,  paragraph  (a). 

Comment.  A  commenter  asked  why 
this  section  restricted  the  amount  of 
subgrants  to  LEAs.  This  commenter  took 
the  view  that  these  restrictions  were  not 
authorized  by  the  legislation. 
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Response.  A  change  has  been  made. 
However,  there  will  continue  to  be 
restrictions  on  the  amount  of  subgrants 
to  LEAs.  The  limits  on  subgrant  amounts 
prescribed  by  §  122a.l6  have  been 
revised  to  delete  the  $450  and  150 
percent  ceiling.  An  SEA  must  distribute 
at  least  80  percent  of  its  allocation  to 
LEAs  on  the  basis  of  a  weighted  formula 
giving  proportionately  more  funds  to 
LEAs  on  behalf  of  newly  enrolled 
eligible  children.  The  remaining  20 
percent  may  be  used  to  award 
discretionary  subgrants  to  meet 
unforeseen  needs  in  LEAs.  The  SEA 
may  distribute  all  of  its  allocated  funds 
on  the  basis  of  the  formula.  However, 
the  total  subgrant  may  not  exceed  the 
lea’s  actual  additional  expenditures. 
The  authority  for  subgrant  limitations  is 
in  the  Act.  Section  103  of  the  Act  limits 
financial  assistance  to  State  and  local 
agencies  to  the  actual  additional 
expenditures  incurred  by  those  agencies 
for  providing  educational  services  for 
eligible  children  and  authorizes  the 
Commissioner  to  set  limits  on 
expenditures.  Section  205  of  the  Act,  as 
amended  by  the  Education  Amendments 
of  1978,  requires  an  SEA  to  provide  in  its 
application  “such  data  and  assurances 
as  the  Commissioner  may  prescribe  .  .  . 
to  demonstrate  that  such  payments  are 
distributed  between  the  State 
educational  agency  and  the  local 
educational  agencies  within  the  State  in 
proportion  to  the  contribution  to  such 
costs  by  each  agency.”  The  rules  are 
meant  to  ensure  that  in  keeping  with 
section  205  of  the  Act,  LEAs  receive 
funds  in  some  proportion  to  their 
respective  costs  of  providing  services. 

Comment.  A  commenter  stated  that 
the  law  places  a  one  percent  limitation 
on  each  grant.  This  point  is  not 
mentioned  in  the  regulations. 

Response.  A  change  has  been  made. 
The  one  percent  limitation  imposed  by 
the  Act  (section  202(c)(2))  applies  only 
to  American  Samoa,  the  Virgin  Islands, 
and  the  Trust  Territory  of  the  Pacific 
Islands.  A  new  paragraph  (b)  has  been 
added  to  §  122a.l0  to  clarify  the 
requirement  that  these  territories  are 
allotted  an  aggregate  total  of  one 
percent  of  the  amount  that  is  received 
by  the  remaining  States,  Territories,  and 
the  District  of  Columbia. 

§  122a.l9  Actual  expenditures.  (This 
section  has  been  renumbered  and  is 
now  §  122a.l8) 

Comment.  One  commenter  suggested 
that  the  language  in  this  section  be 
revised  to  make  it  more  understandable. 

Response.  A  change  has  been  made. 
Parts  of  §  122.18  have  been  revised  to 
clarify  the  language  relating  to  actual 
expenditures. 


§  122a.20  Additional  expenditures. 
(This  provision  has  been  deleted  in 
these  regulations) 

Comment  Several  commenters 
questioned  or  objected  to  the  rule  which, 
with  respect  to  Indochinese  refugee 
children  who  have  been  in  the  U.S.  more 
than  two  years,  restricts  use  of  program 
funds  to  expenditures  in  excess  of  the 
LEA  average  per  pupil  expenditure. 
These  commenters  made  the  point  that 
two  years  after  a  refugee  child’s  arrival 
in  the  U.S.  is  too  short  a  period  to 
alleviate  the  impact  on  State  and  local 
resources. 

Response.  A  change  has  been  made. 
While  the  Commissioner  believes  that 
the  Act  provides  the  legal  authority  for 
prescribing  a  time  limit  on  use  of 
program  fimds  for  expenditures  in 
excess  of  the  average  per  pupil 
expenditure,  the  time  limit  has  no 
practical  effect  on  services  provided 
with  current  FY  80  funds.  Since  these 
regulations  only  apply  to  current  FY  80 
funds,  the  provision  has  been  deleted. 

Comment  A  commenter  suggested 
that  the  Commissioner  consider  that 
actual  additional  expenditures  be  based 
upon  the  school  aid  formula  of  the 
Commonwealth  of  Massachusetts  which 
would  provide  that  all  of  the 
Indochinese  students  would  qualify  as 
transitional  bilingual  students.  This 
would  provide  that  each  refugee  student 
would  be  counted  toward  a  pupil  weight 
factor  of  5.4  times  the  average  cost  of 
educating  a  student  in  Massachusetts, 
less  the  average  per  pupil  cost,  which 
would  amount  to  more  than  $450  per 
child. 

Response.  No  change  has  been  made. 
The  Commissioner  does  not  consider 
that  the  formula  as  described  above 
reflects  the  intent  of  Congress  and  the 
Act. 

§  122a.26  Restrictions. 

Comment  Commenters  asked  why,  if 
basic  services  are  acceptable  for  eligible 
children  enrolled  in  public  school,  are 
they  restricted  for  private  school 
children  if  the  services  are  secular, 
neutral,  and  non-ideological. 

Response.  A  change  has  been  made. 
The  restriction  questioned  by  the 
commenter  has  been  deleted.  Eligible 
children  enrolled*in  non-public  schools 
may  receive  all  of  the  services 
authorized  by  the  Act,  subject  to  the 
restrictions  imposed  by  section  205  of 
the  Act. 

Comment  One  commenter  suggested 
that  the  wording  in  §  122a.26(a)(5) 
regarding  equipment  should  be  the  same 
as  that  found  in  the  regulations  for  Title 
IV-B,  ESEA,  which  refers  to  equipment 
that  "can  be  removed  from  private 


school  facilities  without  remodeling.”  He 
further  suggests  that  this  wording  is 
clearer  than  the  "mobile  or  portable” 
restrictions  used  in  the  NPRM. 

Response.  A  change  has  been  made  to 
§  122a.26.  Language  has  been  added 
similar  to  the  requirement  stated  in  the 
proposed  rule  published  for  Title  IV-B, 
ESEA  on  May  14, 1979  (45  CFR  134.77) 
regarding  equipment. 

§  122a.27  Parental  involvement 

Comment  Several  commenters  asked 
what  is  the  signiHcance  of  the  effective 
date  for  this  section. 

Response.  A  change  has  been  made. 
The  date  of  September  30, 1979  is  now 
obsolete  and  has  been  deleted  from 
these  regulations. 

§  122a.28  Withholding  funds. 

Comment  Commenters  pointed  out 
that  the  regulations  seem  to  suggest  that 
a  hearing  must  actually  take  place, 
whereas,  the  law  requires  only 
reasonable  notice  and  opportunity  for  a 
hearing. 

Response.  A  change  has  been  made. 
The  provision  has  been  revised  to  be 
consistent  with  the  Act. 

§  122a.29  Waivers. 

Comment  One  commenter  asked  if 
there  were  sanctions  that  a  SEA  could 
impose  on  a  participating  LEA  in  its 
State  if  the  LEA  either  refused  or  failed 
substantially  to  provide  educational 
services  to  non-public  school  children. 

Response.  No  change  has  been  made. 
The  Act  does  not  authorize  the 
Commissioner  to  waive  requirements 
pertaining  to  non-public  school  children 
in  cases  where  an  LEA  refuses  or  fails 
substantially  to  comply.  However,  from 
sections  205  and  207  of  the  Act,  the  SEA 
has  the  obligation  to  withhold  funds 
from  participating  LEAs  which  fail  to 
comply  with  the  requirements 
mandating  the  opportunity  for  non¬ 
public  school  children  to  participate. 

Comments  for  Changes  Beyond  the 
Scope  of  These  Regulations 

§  122a.l  Description  of  program. 

Comment  Several  commenters  stated 
that  the  provision  to  restrict  eligibility 
under  the  program  solely  to  those 
refugee  children  admitted  into  the 
country  on  or  after  January  1, 1977,  is 
unfair  to  those  refugee  children  who 
arrived  in  the  country  prior  to  that  date 
who  presently  need  additional 
educational  assistance. 

Response.  No  change  has  been  made. 
This  is  a  statutory  provision — see 
sectfons  201  and  203  of  the  Act. 
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§  122a.l0  Maximum  grant. 

Comment.  Commenters  expressed  the 
opinion  that  the  maximum  grant  of  $450 
per  child  is  inadequate  for  heavily 
impacted  districts. 

Response.  No  change  has  been  made. 
This  is  a  statutory  provision — see 
sections  202(b]  and  204  of  the  Act. 

§  122a.  19  Actual  expenditures. 

Comment.  Three  commenters  stated 
that  allowable  costs  under  the  program 
should  include  a  provision  for  regional 
training  centers  for  the  purpose  of 
providing  inservice  training  to  school 
personnel  who  provide  educational 
services  to  Indochinese  refugee  children. 

Response.  No  change  has  been  made. 
The  statute  does  not  provide  for  regional 
training  centers  to  be  directly  funded 
under  the  program.  However,  it  is 
possible  for  a  participating  LEA  to  sub¬ 
contract  with  a  regional  training  center 
to  assist  in  providing  services  under  the 
program.  (See  section  206(b)  of  the  Act.) 

§  122a.26  Restrictions. 

Comment.  Commenters  stated  that 
transportation  should  be  an  allowable 
cost  if  an  LEA  has  to  establish  a  totally 
new  school  bus  route  to  serve  only  those 
qualified  children  residing  in  a  remote 
area,  or  provide  transportation  to  a 
central  educational  facility  specifically 
established  to  meet  the  educational 
needs  of  the  Indochinese  children. 

Response.  No  change  has  been  made. 
This  a  statutory  provision — see  section 
103(a)  of  the  Act. 

Citation  of  Legal  Authority 

The  reader  will  find  a  citation  of 
statutory  or  other  legal  authority  in 
parentheses  on  the  line  following  each 
substantive  provision. 

(Catalog  of  Federal  Domestic  Assistance  No. 
13.596,  Indochina  Refugee  Children 
Assistance  Act) 

Dated:  January  18, 1980. 

William  L.  Smith, 

U.S.  Commissioner  of  Education. 

Accordingly,  Part  122a  of  Title  45  of 
the  Code  of  Federal  Regulations  is 
added  to  read  as  follows: 

PART  122a— INDOCHINA  REFUGEE 
CHILDREN  ASSISTANCE  PROGRAM 

Subpart  A— General 

Sec. 

122a.l  A  description  of  the  Indochina 
Refugee  Children  Assistance  Program. 
122a.2  What  regulations  apply  to  the 

Indochina  Refugee  Children  Assistance 
Program? 

122a.3  What  are  the  definitions  that  apply 
to  this  program? 


Subpart  B— How  Does  a  State  Apply  for  a 
Grant? 

122a.4  How  does  a  State  apply  for  funds? 
122a.5  When  does  a  State  apply  for  funds? 
122a.6  What  is  included  in  the  State 
application? 

122a.7  Amending  the  State  application. 
122a. 8  Effective  date  of  the  State 
application. 

Subpart  C— How  Is  a  Grant  Made  to  a 
State? 

122a.9  Under  what  conditions  does  the 
Commissioner  approve  a  State 
application? 

122a.l0  What  is  the  maximum  grant  for 
which  a  State  is  eligible? 

122a.ll  Procedures  for  disapproving  a  State 
application. 

122a.l2  What  funds  may  a  SEA  use  for 
administration? 

Subpart  D— How  Does  an  LEA  Apply  to  the 
State  for  a  Subgrant? 

122a.l3  Who  is  eligible  for  educational 
services  under  this  program? 

122a.l4  Who  is  eligible  to  receive  a 
subgrant  under  this  program? 

122a.l5  What  are  the  application 
requirements  for  subgrantees? 

Subpart  E— How  is  a  Subgrant  Made  to  an 
LEA? 

122a.l6  Amount  of  a  subgrant. 

122a.l7  [Reserved] 

Subpart  F— What  Conditions  Must  Be  Met 
by  the  State  and  Its  Subgrantees? 

122a.l8  How  are  actual  expenditures 
determined? 

122a.l9  [Reserved] 

122a.20  Procedures  for  disapproving  an  LEA 
application. 

Subpart  G— What  Are  the  Administrative 
Responsibiiities  of  the  State  and  Its 
Subgrantees? 

122a.21  What  are  the  State’s  responsibilities 
in  administering  the  program? 

122a.22  Who  controls  and  supervises  funds, 
services,  and  materials  provided  under 
this  program? 

122a.23  When  are  costs  allowable  under 
this  program? 

122a.24  When  may  an  SEA  make  a 
subgrant? 

122a.25  [Reserved] 

122a.26  What' restrictions  are  there  on  the 
use  of  funds? 

122a.27  What  constitutes  parental 
involvement  in  the  program? 

Subpart  H— What  ar«  the  Compliance 
Procedures  Used  by  the  Commissioner? 

122a.28  Under  what  conditions  does  the 
Commissioner  withhold  funds? 

122a. 29  Under  what  circumstances  does  the 
Commissioner  permit  waivers  of 
requirements  for  serving  non-public 
school  children? 

Authority:  Title  II,  Pub.  L.  94-405,  90 
Stat.1229,  as  amended  by  Pub.  L.  95-561,  92 
Stat.  2363  unless  otherwise  noted. 

(20  U.S.C,  1211b  note) 


Subpart  A— General 

§  122a.1  A  description  of  the  Indochina 
Refugee  Children  Assistance  Program. 

The  Indochina  Refugee  Children 
Assistance  Program  provides  Federal 
financial  assistance  to  States  for 
educational  services  to  Indochinese 
refugee  children: 

(a)  Paroled  into  the  United  States  on 
or  after  January  1, 1977;  and 

(b)  Receiving  public  educational 
services  under  the  supervision  of  an 
LEA  in  one  of  the  50  States,  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  Guam,  American 
Samoa,  the  Virgin  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  and  the 
Northern  Mariana  Islands. 

(Sections  201-203  of  the  Act) 

§  122a.2  What  regulations  apply  to  the 
Indochina  Refugee  Children  Assistance 
Program? 

(A)  Regulations  that  apply  to  the 
Indochina  Refugee  Children  Assistance 
Program  are — 

(1)  45  CFR  lOOb.55  as  in  effect  October 
1, 1979; 

(2)  45  CFR  Part  74;  and 

(3)  This  part  122a. 

(4)  If  any  provision  in  other 
regulations  conflicts  with  any  provision 
in  this  part,  the  provision  in  this  part 
applies. 

(b)  These  regulations  only  apply  to 
current  funds  appropriated  in  fiscal  year 
1980  for  use  primarily  during  the  1979- 
1980  school  year.  If  any  of  these  funds 
are  carried  over  into  1981  fiscal  year, 
these  regulations  will  continue  to  apply 
to  activities  carried  out  with  those 
funds. 

(Title  II  of  the  Act;  20  U.S.C.  1221e-3(a)(l); 
1232c  (a)  and  (b);  1232d:  31  U.S.C.  200;  42 
U.S.C.  2000d:  Pub.  L.  96-123) 

§  122a.3  What  are  the  definitions  that 
apply  to  this  program? 

(a)  Definitions  specific  to  these 
regulations. 

As  used  in  this  part: 

“Act”  means  the  Indochina  Refugee 
Children  Assistance  Act  of  1978  (Pub.  L, 

94- 405),  as  amended  by  Title  XIII  of  the 
Education  Amendments  of  1978  (Pub.  L. 

95- 561). 

“Basic  instructional  services”  means 
those  instructional  services  regularly 
provided  to  non-refugee  children.  These 
services  may  include  those  provided  by 
regular  personnel  and  the  acquisition  of 
regularly  provided  books  and  other 
instructional  materials. 

(Sections  103,  203  of  the  Act) 

“Eligible  children”  means  Vietnamese, 
Cambodian,  and  Laotian  children  who 
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(1)  Refugees  within  the  meaning  given 
that  term  in  section  3  of  the  Indochina 
Migration  and  Refugee  Assistance  Act 
of  1975: 

(2)  Admitted  into  the  United  States  on 
or  after  January  1, 1977,  under  the 
special  parole  authority  of  the  Attorney 
General  granted  by  Section  212(d)(5)  of 
the  Immigration  and  Naturalization  Act; 
and 

(3)  Within  the  age  limits  for  which  the 
applicable  State  is  required  or  permitted 
to  provide  free  public  elementary  and 
secondary  education  in  kindergarten 
through  grade  12. 

(Sections  201(b)(3),  203,  and  205  of  the  Act] 

“Parent"  means  a  natural  or  adoptive 
parent,  legal  guardian,  or  other  person 
having  primary  responsibility  for  an 
eligible  child. 

(20  U.S.C.  1231d) 

“Supplementary  educational  services” 
means  instructional  services,  special . 
materials  and  supplies  used  for 
instruction,  and  guidance  and 
counseling  services — 

(1)  That  are  necessary  to  enable 
eligible  children  to  achieve  a 
satisfactory  level  of  performance;  and 

(2)  That  are  in  addition  to  the  basic 
instructional  services  provided  by  an 
LEA  to  non-eligible  children  of  similar 
age.  Supplementary  educational  services 
includes,  but  is  not  limited  to,  English 
language  instruction  in  such  forms  as 
English  as  a  second  language,  English 
for  speakers  of  other  languages,  or 
bilingual  education. 

(Section  103(a]  of  the  Act) 

(b)  Definitions  found  elsewhere  that 
apply  to  this  program. 

The  following  terms,  as  used  in  this 
part,  have  the  meaning  given  to  them  in 
section  201(b)  of  the  Act: 

Commissioner 

Elementary  school 

Local  educational  agency  (LEA) 

Secondary  school 

State 

State  educational  agency  (SEA) 
Elementary  or  secondary  non-public 

schools 

(Section  201(b)  of  the  Act) 

Subpart  B— How  Does  a  State  Apply 
for  a  Grant? 

§  122a.4  How  does  a  State  apply  for 
funds? 

A  State  educational  agency  (SEA) 
wishing  to  participate  in  this  program 
shall  submit  to  the  Commissioner — 

(a)  A  general  application,  as  required 
by  Section  435  of  the  General  Education 
Provisions  Act  (GEPA). 


(b)  A  State  application,  as  required  by 
section  205(a)  of  the  Act  and  by  part 
100b  of  this  chapter. 

(20  U.S.C.  1232d) 

§  122a.5  When  does  a  State  apply  for 
funds? 

(a)  The  Commissioner  publishes  a 
closing  date  in  the  Federal  Register  for 
submittal  of  SEA  applications. 

(b)  An  SEA  wishing  to  apply  for  funds 
under  this  program  shall  submit  the 
documents  required  by  §  122a.4  to  the 
Commissioner  no  later  than  the  closing 
date  published  in  the  Federal  Register. 
(Section  205  of  the  Act;  20  U.S.C.  1221e-3(a]) 

§  122a.6  What  is  Included  in  the  State 
application? 

(a)  The  State  application  submitted  by 
an  SEA  shall  fulftll  all  application 
requirements  of — 

(1)  Section  205  of  the  Act;  and 

(2)  Section  435  of  the  GEPA. 

(b)  Child  Count.  The  State  application 
must  also  contain  a  statement  showing 
the  following; 

(1) (i)  The  total  number  of  eligible 
children  (as  deftned  in  §  122a.3)  in  the 
State,  aged  5  to  17,  who  in  school  year 
1979-80  are  receiving  or  will  receive 
under  the  supervision  of  a  local 
educational  agency,  public  educational 
services  assisted  under  this  part  or 
funded  from  some  other  source  (these 
are  the  children  who  are  counted  for 
funding  purposes);  and 

(ii)  The  number  of  eligible  children 
aged  5  to  17  who  are  not  or  will  not 
receive  educational  services  under  this 
program. 

(2)  The  number  of  eligible  children 
described  in  paragraph  (b)(1)  (i)  and  (ii) 
from — 

(i)  Vietnam; 

(ii)  Laos; 

(iii)  Cambodia. 

(3)  The  total  number  of  eligible 
children  described  in  paragraph(b](l]  (i) 
and  (ii)  who  have  enrolled  in  school  for 
the  first  time  in  this  country  during  the 
1979-1980  school  year. 

(4)  The  total  number  of  eligible 
children  described  in  paragraph(b](l)  (i) 
and  (ii)  who  have  enrolled  in  a  school  in 
this  country  prior  to  the  1979-1980 
school  year. 

(c)  The  State  application  must  contain 
a  statement  showing  for  each  of  the 
categories  listed  in  paragraph  (b)  of  this 
section — 

(1)  The  total  number  of  children 
enrolled  in  public  schools;  and 

(2)  The  total  number  of  children 
enrolled  in  non-public  schools. 

(d)  The  State  application  shall 
describe  procedures  the  SEA  will  use  for 
approving  LEA  applications  and  for  the 
allocation  of  the  non-formula  setaside 


subgrants  in  §  122a.l6  among 
participating  LEAs  within  the  State. 

(e)  TTie  number  of  children  counted 
under  paragraphs  (b)  and  (c)  is 
determined  by  the  State  and  reported  to 

.the  Commissioner  in  accordance  with  a 
notice  published  in  the  Federal  Register. 

(f)  A  State  may  not  include  in  its 
count,  for  purposes  of  this  section, 
estimates  of  the  number  of  Indochinese 
refugee  children  who  are  not  enrolled  in 
any  school  on  the  child  count  date  but 
are  expected  to  enter  this  country  in  the 
future. 

(Section  205  of  the  Act;  20  U.S.C.  1221e- 
3(a)(1).  1232d) 

§  122a.7  Amending  the  State  application. 

A  State  shall  amend  the  State 
application  if  required  under  part  100b. 
The  Commissioner  may  establish  a 
closing  date  for  amendments  to  the 
State  application  by  publishing  a  notice 
in  the  Federal  Register.' 

(20  U.S.C.  t221e-3(a)(l)) 

122a.8  Effective  date  of  the  State 
application. 

(a)  The  effective  date  of  a  State’s 
application  is  October  1, 1979. 

(b)  This  date  is  the  earliest  date  on 
which  costs  may  be  paid  with  funds 
provided  under  this  program. 

(Section  201(a)  of  the  Act;  20  U.S.C.  1221  e- 
3(a)(1);  1232c(a)(l)) 

Subparl  C— 'How  is  a  Grant  Made  to  a 
State? 

§  122a.9  Under  what  conditions  does  the 
Commissioner  approve  a  State  application? 

The  Commissioner  approves  each 
State  application  that  satisfies  the 
requirements  of  the  Act,  the  regulations 
of  this  part,  and  the  applicable 
regulations  of  part  100b. 

(Section  205(b]  of  the  Act;  20  U.S.C. 
1221e3(a](l]) 

§  122a.  10  What  is  the  maximum  grant  for 
which  a  State  is  eligible? 

(a)  A  State  is  eligible  for  a  maximum 
annual  grant  equal  to  $450  multiplied  by 
the  number  of  eligible  children  counted 
in  §  122a.6. 

(b)  The  aggregate  grant  which  the 
jurisdictions  listed  in  section  202(c](l]  of 
the  Act  may  receive  is  equal  to  one 
percent  of  the  total  amount  received  by 
the  remaining  States,  Territories  and  the 
District  of  Columbia.  The  maximum 
grant  may  not  exceed  $450  per  child. 

(c)  If  funds  appropriated  are  not 
adequate  to  provide  $450  for  each 
eligible  child  served,  the  Commissioner 
ratably  reduces  the  amount  for  which 
applicant  SEAs  are  eligible  to  the  extent 
necessary  to  keep  total  grants  within  the 
limits  of  the  funds  appropriated. 

(Sections  202,  204,  of  the  Act) 
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§  1 22a.  1 1  Procedures  for  disapproving  a 
State  application. 

The  Commissioner  does  not  finally 
disapprove  an  SEA  application  without 
first  providing  the  SEA  with  reasonable 
notice  of  the  proposed  disapproval  and 
an  opportunity  for  a  hearing  on  the 
record. 

(Section  205(b]  of  the  Act) 

§  122a.12  What  funds  may  an  SEA  use  for 
administration? 

(a)  The  funds  used  by  the  SEA  may 
not  exceed  5  percent  of  the  State 
allocation  or  the  actual  costs  for 
administration — whichever  is  less. 

(b)  For  purposes  of  this  part, 
administration  costs  include  those  costs 
necessary  for — 

(1)  Disbursement  of  funds  including 
receiving  and  approving  LEA 
applications; 

(2)  Conducting  counts  of  eligible 
children  required  by  the  Commissioner 
in  response  to  a  notice  in  the  Federal 
Register;  and 

(3)  Monitoring  LEAs  to  ensure  that  the 
provisions  of  the  Act  and  these 
regulations  are  met. 

(20  U.S.C.  1221e-3(a)(l)) 

(c)  A  complete  budget  justification 
and  prior  approval  of  the  Commissioner 
is  required  before  an  SEA  may  use  more 
than  $150,000  for  administration  costs. 

(20  U.S.C.  1221e-3(a)(l):  Section  206(b)  of  the 
Act) 

Subpart  D— How  Does  an  LEA  Apply  to 
the  State  for  a  Subgrant? 

§  1 22a.  1 3  Who  is  eligible  for  educational 
services  under  this  program? 

Eligible  children,  who  are  enrolled  in 
a  public  or  non-public  elementary  or 
secondary  school  may  receive 
educational  services  supported  with 
Federal  funds  provided  under  this 
program  if  those  services  are  provided 
under  the  supervision  of  a  local 
educational  agency. 

(Sections  103,  202(b)(1)(A),  203  of  the  Act) 

§  122a.  14  Who  is  eligible  to  receive  a 
subgrant  under  this  program? 

Any  LEA  or  consortium  of  two  or 
more  LEAs  with  eligible  children  within 
a  State  is  eligible  to  receive  a  subgrant 
under  this  program. 

(Sections  205(a)  (1),  (3),  (6)  of  the  Act) 

§  1 22a.  1 5  What  are  the  application 
requirements  for  subgrantees? 

(a)  An  LEA  or  consortium  of  LEAs 
that  desires  to  receive  a  subgrant  under 
this  program  shall  submit  an  application 
to  the  SEA  in  the  form  and  manner 


prescribed  by  the  SEA  as  contained  in 
the  State  application. 

(b)  Each  LEA  application  must  comply 
with  the  relevant  application 
requirements  of  G^A. 

(c)  Each  LEA  application  must  contain 
assurances  that  it  will  comply  with  the 
applicable  provisions  of  GEPA. 

(Section  205(a)(4)  of  the  Act;  20  U.S.C.  1231d. 
1232e) 

Subpart  E— How  is  a  Subgrant  Made  to 
an  LEA? 

§  122a.  16  Amount  of  a  subgrant. 

(a)  General. 

(1)  The  SEA  shall  allocate  funds 
among  LEAs  in  accordance  with  the 
provisions  of  (b)  and  (c)  of  this  section, 
which  requires  payments  to  be 
distributed  in  proportion  to  the  costa  of 
providing  additional  services  for  eligible 
children. 

(2)  In  no  event  shall  payments  to 
LEAs  exceed  the  actual  expenditures 
described  in  §  122a.l8. 

(b)  Formula  Subgrants.  The  SEA  shall 
allocate  at  least  80  percent  of  its  funds 
remaining  after  administration  costs  to 
LEAs  according  to  the  procedure  in 
paragraphs  (d)  and  (e)  qf  this  section. 
The  procedure  involves  two  categories 
of  eligible  children  described  in 

§  122a.6(b)— 

(!•)  Category  /.  Those  who  have 
enrolled  in  a  school  in  this  country  prior 
to  the  1979-1980  school  year;  or 

(2)  Category  II.  Those  who  have 
enrolled  in  a  school  in  this  country  for 
the  first  time  during  the  1979-1980 
school  year. 

(20  U.S.C.  1221e-3(a)(l)) 

(c)  The  SEA  may  reserve  up  to  20 
percent  of  its  funds  remaining  after 
administration  costs  for  subgrants  to 
LEAs  to  meet  unforeseen  or  unusual 
costs  such  as  these  occasioned  by  new 
concentrations  of  eligible  children  who 
enroll  in  an  LEA  after  the  formula 
subgrants  in  paragraph  (b)  of  this 
section  are  distributed. 

(d)  Procedure. 

(1)  The  SEA  determines  the  number  of 
children  in  the  State  in  each  category 
((c)  (1)  and  (2)). 

(2)  The  SEA— 

(i)  Multiplies  the  number  of  children  in 
Category  I  by  one  (1);  and 

(ii)  Multiplies  the  number  of  children 
in  Category  II  by  two  (2). 

(3)  The  SEA  adds  the  products  of 
paragraph  (d)(2)  (i)  and  (ii)  of  this 
section  to  obtain  the  total  weighted 
count. 

(4)  The  SEA  divides  the  total  funds 
available  for  LEA  formula  subgrants  (at 
least  80  percent  of  the  total  funds  less 
administrative  costs]  by  the  weighted 


child  count  in  paragraph  (d)(3)  of  this 
section  to  determine  the  weighted  child 
allocation. 

(e)  Example.  (1)  An  LEA  reports  10 
Category  I  children  and  10  Category  II 
children.  By  applying  the  procedure  in 
paragraph  (d)  of  this  section  the  total 
weighted  child  count  equals  30: 

(1)  Ten  multiplied  by  1  in  Category  I 
equals  10;  and 

(ii)  Ten  multiplied  by  2  in  Category  II 
equals  20. 

(2)  The  LEA  payment  equals  the 
product  of  the  weighted  total  in 
paragraph  (e)(1)  of  this  section  (which  is 
30)  multiplied  by  the  average  weighted 
child  allocation  in  paragraph  (d)(4).  If 
weighted  child  allocation  equals  $200 
and  the  weighted  child  count  total  in 
paragraph  (e)(1)  is  30,  the  total  LEA 
payment  in  this  example  would  be 
$6,000. 

(20  U.S.C.  1221e-3(a)(l)) 

(f)  A  State  making  a  subgrant  to  an 
LEA  in  accordance  with  the  provisions 
of  paragraphs  (b)  and  (c)  of  this  section 
must  adjust  the  amount  of  the  subgrant 
if,  upon  the  receipt  of  subsequent 
information,  it  is  determined  that  the 
amount  of  the  original  subgrant  does  not 
conform  to  the  limitations  imposed  by 
this  section.' 

(Section  203,  205(a)(3)  of  the  Act;  20  U.S.C. 
1221e-3(a)(l)) 

§  122a.17  [Reserved] 

Subpart  F— What  Conditions  Must  Be 
Met  by  the  State  and  its  Subgrantees? 

§  122a.  18  How  are  actual  expenditures 
determined? 

(a)  The  Commissioner  considers 
actual  expenditures  allowed  by  the  Act 
to— 

(1)  Be  limited  to  the  cost  of  basic 
instructional  services  and 
supplementary  educational  services  that 
an  LEA  or  SEA  provides  either  directly 
or  by  contract;  and 

(2)  Be  only  those  costs  that  would  not 
have  been  incurred  except  for  the 
presence  of  eligible  children. 

(b)  Generally,  these  expenditures 
include — 

(1)  Personnel  costs  necessary  to 
provide  supplementary  educational 
services  to  eligible  children; 

(2)  Personnel  costs  necessary  to  keep 
basic  instructional  services  at  normal  or 
average  levels  established  by  either 
existing  practice  or  formal  policy; 

(3)  Instructional  materials,  supplies, 
and  guidance  and  counseling  services 
necessary  to  permit  participation  by 
eligible  children  in  regular  school 
programs;  and 
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(4)  Inservice  training  of  personnel  who 
provide  educational  services  for 
Indochinese  refugee  children. 

(Sections  103,'  203  of  the  Act) 

§  122a.19  [Reserved] 

Subpart  G— What  Are  the 
Administrative  Responsibilities  of  the 
State  and  Its  Subgrantees? 

§  122a.20  Procedures  for  disapproving  an 
LEA  appiication. 

The  SEA  shall  not  finally  disapprove 
an  LEA  application  for  funds  under  this 
program,  either  in  whole  or  in  part, 
without  first  providing  the  LEA  with  a 
reasonable  notice  of  its  decision  and  an 
opportunity  for  a  hearing  on  the  record. 
(Section  205(a)(4)  of  the  Act) 

§  122a.21  What  are  the  State’s 
responsibiiities  in  administering  the 
program? 

Subject  to  the  provision  of  §  122a.l2, 
an  SEA  receiving  funds  under  this 
program  is  responsible  for — 

(a)  Complying  with  its  assurances  to 
the  Commissioner. 

(b)  Reviewing  and  approving  of  its 
LEA  applications;  and 

(c)  Monitoring  the  performance  of 
LEAs  to  which  it  has  awarded  subgrants 
under  this  program  to  ensure  that  the 
provisions  of  the  Act  and  these 
regulations  are  met. 

(Sections  205(a),  205(b)  of  the  Act;  20  U.S.C. 
1221e-3(a)(l)) 

§  122a.22  Who  controls  and  supervises 
funds,  services,  and  materials  provided 
under  this  program? 

Grantees  and  subgrantees  shall  be 
responsible  for  maintaining  public 
supervision  and  control  over  funds 
provided  under  this  program  and  over 
services  or  materials  acquired  with 
those  funds. 

(Section  205(a)  (1),  (6)  of  the  Act;  20  U.S.C. 
1221e-3(a)) 

§  122a.23  When  are  costs  allowable  under 
this  program? 

SEAs  and  LEAs  shall  use  funds 
provided  under  this  program  for  costs 
incurred  only  on  or  after  October  1, 

1979. 

(Sections  103,  201(a)  of  the  Act) 

§  122a.24  When  may  an  SEA  make  a 
subgrant? 

An  SEA  shall  make  a  subgrant  to  an 
LEA— 

(a)  On  or  after  the  date  on  which  the 
SEA  application  to  the  Commissioner  is 
effective; 

(b)  If  all  the  applicable  requirements 
of  the  Act,  the  General  Educational 
Provisions  Act,  and  applicable 
regulations  are  met;  and  (Sections  203, 


205(a}  of  the  Act;  20  U.S.C.  1221e-3(a)(l), 
1231d); 

(c)  No  sooner  than  the  first  day  that 
the  SEA  application  has  been  approved 
by  the  Commissioner. 

(Sections  201(a),  203, 205  of  the  Act;  20  U.S.C. 
1221e-3(a)(l)) 

§  122a.25  [Reserved] 

§  122a.26  What  restrictions  are  there  on 
the  use  of  funds? 

(a)  FY 1980  funds  shall  be  used  to 
principally  deal  with  eligible  children 
entering  school  in  this  country  for  the 
first  time  during  the  1979-1980  school 
year.  Each  grantee  and  subgrantee  shall 
use  funds  available  under  its  subgrant 
first  to  ensure  that  these  children 
receive  necessary  services.  If  funds  are 
available  after  serving  those  children, 
subgrantees  may  use  remaining  funds  to 
serve  other  eligible  children. 

(b)  Grantees  and  subgrantees  shall 
not  use  funds  provided  under  this 
program  for — 

(1)  Programs,  services,  and 
expenditures  that  are  not  authorized 
under  section  103  and  205(a)(6)  of  the 
Act; 

(2)  Overhead  costs,  construction  costs, 
acquisition  or  rental  of  space,  or 
transportation  costs;  and 

(3)  Salaries  for  teachers  or  other 
employees  of  non-public  schools. 

(c)  The  public  agency  may  place 
materials  or  equipment  acquired  with 
program  funds  on  the  premises  of  a 
private  school  as  needed  for  the  period 
of  the  project. 

(d)  The  public  agency  shall  ensure 
that  the  materials  or  equipment  placed 
on  the  premises  of  a  private  school — 

(1)  Are  used  only  for  the  purposes  of 
this  program;  and 

(2)  Can  be  removed  firom  the  private 
school  without  remodeling  its  facilities. 

(e)  The  public  agency  shall  remove  the 
materials  or  equipment  from  the 
premises  of  a  private  school  if — 

(1)  The  materials  or  equipment  are  no 
longer  needed  for  the  purposes  of  the 
project;  or 

(2)  Removal  is  necessary  to  avoid  use 
of  the  materials  or  equipment  for  other 
than  the  purposes  of  this  program. 

(Sections  103,  205(a)(b)  of  the  Act;  602  (1971), 
Pub.  L.  96-123) 

§  122a.27  What  constitutes  parental 
involvement  in  the  program? 

(a)  Each  SEA  shall  take  steps  to 
ensure  that  LEAs  provide  parents  of 
eligible  children  opportunities  to  become 
effectively  involved  in  the  planning, 
implementation,  and  evaluation  of  LEA 
services  provided  or  assisted  under  this 
program. 


(b)  Each  participating  LEA  shall 
establish  policies  and  procedures  to 
ensure  adequate  dissemination  of 
program  plans  and  evaluations  to 
parents  of  eligible  children  and  to  the 
general  public. 

(20U.S.C.  1231d) 

Subpart  H— What  Are  the  Compliance 
Procedures  Used  by  the 
Commissioner? 

§  122a.28  Under  what  conditions  does  the 
Commissioner  withhold  funds? 

The  Commissioner  may  withhold 
payments  under  this  part  to  an  SEA  if 
the  Commissioner,  after  reasonable 
notice  and  the  opportunity  for  a  hearing, 
finds  that  there  has  been  a  failure  to 
meet  the  requirements  of  the  Act. 

(Section  207  of  the  Act) 

§  122a.29  Under  what  circumstances  does 
the  Commissioner  permit  waivers  of 
requirements  for  serving  non>public  school 
children? 

(a) (1)  If  a  State  is  prohibited  by  law 
from  providing  public  educational 
services  to  eligible  children  enrolled  in 
non-public  elementary  or  secondary 
schools,  the  Commissioner — 

(1)  Waives  this  requirement;  and 
(ii)  Arranges  for  services  to  affected 

eligible  children  by  contracting  with 
organizations  or  individuals  within  the 
State  qualified  to  provide  educational 
services  in  accordance  with  the  Act  and 
this  part 

(2)  For  the  purpose  of  determining  if 
the  conditions  described  in  paragraph 
(a)(1)  of  this  section  exist  in  the  State, 
the  Commissioner  requires  the  SEA  to 
furnish  an  opinion  of  the  Attorney 
General  of  the  State. 

(b)  If  the  Commissioner  arranges  for 
services  to  eligible  children  attending 
non-public  schools,  the  Commissioner 
reduces  the  grant  to  the  SEA,  including 
administrative  funds,  by  the  amount  of 
funds  for  which  the  SEA  would  have 
been  eligible  on  behalf  of  those  children. 

(c)  Even  if  an  SEA  is  prohibited  by 
law  from  providing  public  educational 
services  for  children  enrolled  in  non¬ 
public  elementary  and  secondary 
schools,  the  SEA  shall  identify  and 
separately  enumerate  these  children  in 
the  count  required  under  §  122a.6. 

(Section  206(c)  of  the  Act;  20  U.S.C.  1221e- 
3(a)(1)) 

Appendix 

Note. — This  Appendix  will  not  be  codified 
in  the  Code  of  Federal  Regulations 

Title  II — Program  for  the  Transition  Period 

Applicability;  Definitions 

Sec.  201.  (a)  The  provisions  of  this  title 
shall  be  applicable  for  the  period  beginning 
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July  1, 1976,  and  ending  September  30, 1977, 
and  for  the  period  beginning  October  1, 1978, 
and  ending  September  30, 1981. 

(b)  As  used  in  this  title — 

(1)  The  term  “Commissioner"  means  the 
Commissioner  of  Education. 

(2)  The  term  "elementary  school”  means  a 
day  or  residential  school  which  provides 
elementary  education,  as  determined  under 
State  law. 

(3)  The  term  “Indochinese  refugee 
children”  means  children  who  are  refugees 
within  the  meaning  of  that  term  as  defined  in 
section  3  of  the  Indochina  Migration  and 
Refugee  Assistance  Act  of  1975,  and  who  are 
paroled  into  the  United  States  by  the 
Attorney  General  pursuant  to  section 
212(d)(5]  of  the  Immigration  and 
Naturalization  Act  on  or  after  January  1, 1977. 

(4)  The  term  "local  educational  agency" 
means  a  public  board  of  education  or  other 
public  authority  legally  constituted  within  a 
State  for  either  administrative  control  or 
direction  of,  or  to  perform  a  service  function 
for,  public  elementary  or  secondary  schools 
in  a  city,  county,  township,  school  district,  or 
other  political  subdivision  of  a  State,  or  such 
combination  of  school  districts  or  counties  as 
are  recognized  in  a  State  as  an  administrative 
agency  for  its  public  elementary  Or  secondary 
schools.  Such  term  also  includes  any  other 
public  institution  or  agency  having 
administrative  control  and  direction  of  a 
public  elementary  or  secondary  school. 

(5)  The  term  "secondary  school”  means  a 
day  or  residential  school  which  provides 
secondary  education,  as  determined  under 
State  law. 

(6)  The  term  “State"  includes,  in  addition  to 
the  several  States  of  the  Union,  the 
Commonwealth  of  Puerto  Rico,  the  District  of 
Columbia,  Guam,  American  Samoa,  the 
Virgin  Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands. 

(7)  The  term  “State  educational  agency” 
means  the  State  board  of  education  or  other 
agency  or  officer  primarily  responsible  for  the 
State  supervision  of  public  elementary  and 
secondary  schools,  or  if  there  is  no  such 
officer  or  agency,  an  officer  or  agency 
designated  by  the  Governor  or  by  State  law. 

(8)  The  term  “elementary  or  secondary 
nonpublic  schools"  means  schools  which 
comply  with  the  compulsory  education  laws 
of  the  State  and  which  are  exempt  from 
taxation  under  section  901(c](3)  of  the 
Internal  Revenue  Code. 

(20  U.S.C.  1211b  note)  Enacted  September 
10, 1976,  P.  L.  94^5,  sec.  201,  90  Stat.  1229, 

1230. 

State  Entitlements 

Sec.  202.  (a)  The  Commissioner  shall,  in 
accordance  with  the  provisions  of  this  title, 
make  payments  to  State  educational  agencies 
for  the  period  July  1, 1976,  through  September 
30, 1977  and  for  the  period  October  1, 1978, 
through  September  30, 1981  for  the  purpose 
set  forth  in  section  203. 

(b)(l]  Except  as  provided  in  subsection  (d) 
of  this  section,  the  maximum  amount  of  the 
grant  to  which  a  State  educational  agency  is 
eligible  to  receive  under  this  title,  for  the 
period  beginning  July  1, 1976,  and  ending 
September  30, 1977,  and  for  fiscal  year  1979 
and  for  each  year  ending  prior  to  October  1, 
1981  shall  be  equal  to  the  sum  of — 


(A)  the  number  of  Indochinese  refugee 
children  aged  5  to  17,  inclusive,  receiving 
public  educational  services  under  the 
supervision  of  each  local  educational  agency 
within  that  State  during  the  period  for  which 
the  determination  is  made;  multiplied  by — 

“(B)  an  amount  not  to  exceed  ^50.”. 

(2)  For  the  purpose  of  this  subsection,  the 
term  “State”  does  not  include  American 
Samoa,  the  Virgin  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands. 

(c) (1)  The  jurisdictions  to  which  this 
subsection  applies  are  American  Samoa,  the 
Virgin  Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands. 

(2)  Each  Jiuisdiction  to  which  this 
subsection  applies  shall  be  entitled  to  a  grant 
for  the  purposes  set  forth  in  section  203  in  an 
amount  equal  to  an  amount  determined  by 
the  Commissioner  in  accordance  with  criteria 
established  by  him,  except  that  the  aggregate 
of  the  amount  to  which  such  jurisdictions  are 
so  entitled  for  any  period  shall  not  exceed  an 
amount  equal  to  1  percentum  of  the  aggregate 
of  the  amounts  to  which  all  States  are 
entitled  under  subsection  (b)  of  this  section 
for  that  period.  If  the  aggregate  of  the 
amounts,  determined  by  the  Commissioner 
pursuant  to  the  preceding  sentence,  to  be  so 
needed  for  any  period  exceeds  an  amount 
equal  to  such  1  per  centum  limitation,  the 
entitlement  of  each  such  jurisdiction  shall  be 
reduced  proportionately  until  such  aggregate 
does  not  exceed  such  1  per  centum  limitation. 

(d)  Notwithstanding  any  other  provision  of 
this  section,  no  State  educational  agency 
shall  be  entitled  to  receive  a  grant  for  any 
period  in  excess  of  the  amount  equal  to  the 
amount  to  which  such  agency  would 
otherwise  be  entitled  under  this  section  for 
that  period  minus  the  sum  of  the  amounts 
received  by  the  local  educational  agencies  of 
that  State  and  by  that  State  educational 
agency  for  that  period  under  the  Indochina 
Migration  and  Refugee  Assistance  Act  of 
1975. 

(e)  Determinations  with  respect  to  the 
number  of  Indochinese  refugee  children  by 
the  Commissioner  under  this  section  for  any 
period  shall  be  made,  whenever  actual 
satisfactory  data  are  not  available,  on  the 
basis  of  estimates.  No  such  determination 
shall  operate  because  of  an  underestimate,  to 
deprive  any  State  educational  agency  of  its 
entitlement  to  any  payment  (or  the  amoimt 
thereof);  under  this  section  to  which  such 
agency  would  be  entitled  had  such 
determination  been  made  on  the  basis  of 
accurate  data. 

(20  U.S.C  1211b  note)  Enacted  September 
10. 1976,  P.L.  94-405,  Sec.  202,  90  Stat.  1230, 

1231. 

Uses  of  Funds 

Sec.  203.  Payments  made  under  this  title  to 
any  State  may  be  used  “only  in  accordance 
with  the  provisions  of  section  103". 

Allocation  of  Appropriations 

Sec.  204.  (a)  If  the  sums  appropriated  for 
the  period  from  July  1, 1976,  to  September  30, 
1977,  “and  for  the  period  October  1,  1978, 
through  September  30,  1981 "  for  making  the 
payments  provided  for  in  this  title  are  not 
sufficient  to  pay  in  full  the  total  amounts 
which  State  educational  agencies  are  entitled 


to  receive  under  this  title  for  such  period,  the 
allocations  to  such  State  educational 
agencies  shall  be  ratably  reduced  to  the 
extent  necessary  to  bring  the  aggregate  of 
such  allocations  within  the  limits  of  the 
amount  so  appropriated. 

(b)  In  the  event  that  funds  become 
available  for  making  payments  under  this 
title  for  such  period  after  allocations  have 
been  made  under  subsection  (a)  for  that 
period,  the  amounts  reduced  under 
subsection  (a)  shall  be  increased  on  the  same 
basis  as  they  were  reduced. 

(20  U.S.C  1271b  note)  Enacted  September 
10, 1976  PX.  94-405,  Sea  204, 90  Stat.  1231, 

1232. 

Applications 

Sea  205.  (a)  No  State  educational  agency 
shall  be  entitled  to  any  payment  under  this 
title  for  any  period  unless  that  agency 
submits  an  application  to  the  Commissioner 
at  such  time,  in  such  manner,  and  containing 
or  accompanied  by  such  information,  as  the 
Commissioner  may  reasonably  require.  Each 
such  application  shall — 

(1)  provide  that  the  educational  programs, 
services,  and  activities  for  which  payments 
under  this  title  are  made  will  be  administered 
by  or  under  the  supervision  of  the  agency; 

(2)  provide  that  payments  under  this  title 
will  be  used  for  purposes  set  forth  in  section 
203; 

“(3)  provide  such  data  and  assurances  as 
the  Commissioner  may  prescribe — 

“(A)  to  demonstrate  that  the  costs  of  the 
additional  services  for  which  the  payment 
will  be  made  are  the  direct  result  of  the 
presence  of  Indochinese  refugee  children  and 
that  those  additional  instructional  services 
will  actually  be  provided  to  those  children 
for  the  duration  of  the  period  for  which 
assistance  is  made  available  under  this  title; 
and 

“(B)  to  demonstrate  that  such  payments 
are  distributed  between  the  State  Vocational 
agency  and  the  local  educational  agencies 
within  the  State  in  proportion  to  the 
contribution  to  such  costs  by  each  such 
agency:”, 

(4)  provide  assurances  that  the  State 
educational  agency  will  not  Bnally 
disapprove  in  whole  or  in  part  any 
application  for  funds  received  under  this  title 
without  Hrst  aBording  the  local  educational 
agency  submitting  an  application  for  such 
funds  reasonable  notice  and  opportunity  for  a 
hearing; 

(5)  provide  for  making  periodic  reports  to 
the  Commissioner  evaluating  the 
effectiveness  of  the  payments  made  under 
this  title,  and  such  other  reports  as  the 
Commissioner  may  reasonably  require  to 
perform  his  functions  under  this  title;  and 

(6)  provide  assurances — 

(i)  that  to  the  extent  consistent  with  the 
number  of  Indochinese  refugee  children 
enrolled  in  the  elementary  or  secondary 
nonpublic  schools  within  the  district  served 
by  a  local  educational  agency,  such  agency, 
after  consultation  with  appropriate  officials 
of  such  schools,  shall  provide  for  the  benefit 
of  these  children  secular,  neutral,  and 
nonideological  services  materials,  and 
equipment  necessary  for  the  education  of 
such  children; 
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(ii)  that  the  control  of  funds  provided  under 
this  paragraph  and  title  to  materials, 
equipment,  and  property  repaired,  remodeled, 
or  constructed  therewith  shall  be  in  a  public 
agency  for  the  uses  and  purposes  provided  in 
this  title,  and  a  public  agency  shall 
administer  such  funds  and  property;  and 

(iii)  that  the  provision  of  services  pursuant 
to  this  paragraph  shall  be  provided  by 
employees  of  a  public  agency  or  through 
contract  by  such  public  agency  with  a  person, 
association,  agency,  or  corporation  who  or 
which,  in  the  provision  of  such  services,  is 
independent  of  such  elementary  or  secondary 
nonpublic  school  and  of  any  religious 
organization;  and  such  employment  or 
contract  shall  be  under  the  control  and 
supervision  of  such  public  agency,and  the 
funds  provided  under  this  paragraph  shall  not 
be  commingled  with  State  or  local  funds. 

(b)  The  Commissioner  shall  approve  an 
application  which  meets  the  requirements  of 
subsection  (a).  The  Commissioner  shall  not 
finally  disapprove  an  application  of  a  State 
educational  agency  except  after  reasonable 
notice  and  opportunity  for  a  hearing  oh  the 
record  to  such  agency. 

(20  U.S.C.  1211b  note)  Enacted  September 

10. 1976,  P.L.  94-405,  Sec.  205,  90  Stat.  1232, 
1233. 

Payments 

Sec.  206.  (a)  The  Commissioner  shall  pay  to 
each  State  educational  agency  having  an 
application  approved  under  section  205  the 
amount  which  that  State  is  entitled  to  receive 
under  this  title.  ' 

(b)  The  Commissioner  is  authorized  to  pay 
to  each  State  educational  agency  amounts 
equal  to  the  amounts  expended  by  it  for  the 
proper  and  efHcient  administration  of  its 
functions  under  this  title,  except  that  the  total 
of  such  payments  for  any  period  shall  not 
exceed  “5 per  centum"  of  the  amounts  which 
that  State  educational  agency  is  entitled  to 
receive  for  that  period  under  this  title. 

(e)  If  a  State  is  prohibited  by  law  from 
providing  public  educational  services  for 
children  enrolled  in  elementary  and 
secondary  nonpublic  schools,  as  required  by 
section  205(a)  (6),  the  Commissioner  may 
waive  such  requirement  and  shall  arrange  for 
the  provision  of  services  to  such  children 
through  arrangements  which  shall  be  subject 
to  the  requirements  of  this  title. 

(20  U.S.C.  1211b  note)  Enacted  September 

10. 1976,  P.L.  94-405,  sec.  206,  90  Stat.  1233. 

Withholding 

Sec.  207.  Whenever  the  Commissioner, 
after  reasonable  notice  and  opportunity  for  a 
hearing  to  any  State  educational  agency, 
finds  that  there  is  a  failure  to  meet  the 
requirements  of  this  title,  the  Commissioner 
shall  notify  that  agency  that  further  payments 
will  not  be  made  to  the  agency  under  this 
title,  or  in  his  discretion,  that  the  State 
educational  agency  shall  not  make  further 
payments  under  this  title  to  specified  local 
educational  agencies  (whose  actions  cause  or 
are  involved  in  such  failure)  until  he  is 
satisfied  that  there  is  no  longer  any  such 
failure  to  comply.  Until  he  is  so  satisfied,  no 
further  payments  shall  be  made  to  the  State 
educational  agency  under  this  title  or 
payments  by  the  State  educational  agency 


under  this  title  shall  be  limited  to  local 
educational  agencies  whose  actions  did  not 
cause  or  were  not  involved  in  the  failure,  as 
the  case  may  be. 

(20  U.S.C.  1211b  note)  Enacted  September 

10. 1976,  P.L.  94-405,  sec.  207,  90  Stat.  1233. 

A  uthorization  of  Appropriations 

Sec.  208.  There  are  authorized  to  be 
appropriated  for  the  period  beginning  July  1, 
1976,  and  ending  September  30, 1977,  and  for 
fiscal  year  1979  and  for  each  succeeding 
fiscal  year  ending  prior  to  October  1, 1982, 
such  sums  as  may  be  necessary  to  make 
payments  to  which  State  educational 
agencies  are  entitled  under  this  title  and 
payments  for  administration  under  section 
206(b). 

(20  U.S.C.  12116  note)  Enacted  September 

10. 1976,  P.L.  94-405,  sec,  208,  90  Stat.  1233. 

Uses  of  Funds 

*  Sec.  103.  (a)  Financial  assistance  to  State 
and  local  educational  agencies  under  this 
title  shall  be  available  only  to  meet  the  cost 
of  providing  Indochinese  refugee  children — 

(1)  supplementary  educational  services 
necessary  to  enable  those  children  to  achieve 
a  satisfactory  level  of  performance  including, 
but  not  limited  to — 

(A)  English  language  instruction, 

(B)  other  bilingual  educational  services, 
and 

(C)  special  materials  and  supplies; 

(2)  additional  basic  instructional  services 
which  are  directly  attributable  to  the 
presence  in  the  school  district  of  Indochinese 
refugee  children,  including  the  cost  of 
providing  additional  classroom  teachers  and 
additional  teaching  materials  and  supplies, 
but  not  including  overhead  costs,  costs  of 
construction,  acquisition  or  rental  of  space,  or 
costs  of  transportation;  and 

(3)  special  inservice  training  for  personnel 
who  will  be  providing  instruction  described 
in  either  paragraph  (1)  or  (2). 

(b)  The  Commissioner  shall  by  regulation 
prescribe  standards  for  the  determination  of 
the  actual  additional  expenditures  incurred 
by  State  and  local  educational  agencies  in 
providing  educational  services  for 
Indochinese  refugee  children.  Such  standards 
may  include — 

(1)  maximum  incremental  costs  for 
providing  basic  educational  services  in  • 
relation  to  the  number  of  additional  children; 

(2)  maximum  allowable  costs  for  particular 
types  of  supplementary  educational  services; 
and 

(3)  to  the  extent  consistent  with  this 
section,  categories  of  programs,  services,  and 
expenditures  for  which  funds  provided  under 
this  title  may  be  used. 

(20  U.S.C.  1211b  note)  Enacted  September 

10. 1976,  P.L.  94-405,  sec,  103,  90  Stat.  1227. 
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